STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,645
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Soci al Wl fare denying coverage for acupuncture treatnents

under the VHAP program

FI NDI NGS OF FACT

1. The petitioner is a thirty-seven-year-old man who
earns his living as an apiarist (beekeeper). He has been
found eligible for VHAP benefits and has been treated for
several years for recurrent significant pain in his jaw
wists and el bows. He has tried many forns of relief,

i ncl udi ng physi cal therapy, massage, bee stings and
ultrasound therapy to relieve his pain. He has had little
success. He has, however, received a considerable anount of
relief through acupuncture treatnents. These treatnents
were prescribed by his medical doctor who supports their
continuance. The petitioner cannot afford to continue to
pay for these treatnents and applied to VHAP for coverage in
1997.

2. The petitioner was deni ed coverage by his managed
care provider "Blue First" under the VHAP programin 1997
but no letter of denial and appeal rights was mailed to him

(The denial went to his physician.) The petitioner
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continued to pursue this matter throughout 1998 and after
receiving an oral denial by telephone on Septenber 8, 1998,
in which he was infornmed for the first time of his right to
go before the Board on this issue, the petitioner

i medi ately filed the current appeal.

3. The Departnent based its decision on a specific
provision in the Medicaid regulations which excl udes
acupuncture from coverage due to the newness of the
technique. In Septenber of 1998, when the petitioner was
deni ed, the VHAP regul ations specifically referred to the
Medi caid regul ations for the definition of coverage. That
Department further stated that no regul ati on covering
acupuncture could be put in place under the terns of that
regul ation until an assessnment had been done by the Nati onal
Institutes of Health as to efficacy of this procedure for
al l evi ating pain.

4. The petitioner responded to this latter allegation
by providing the Departnment with docunments show ng that the
requi red assessnent had been done and published on Novenber
3-5, 1997. The "concl usion"” of the extensive report was as
foll ows:

Acupuncture as a therapeutic intervention is wdely

practiced in the United States. Wile there have been

many studies of its potential useful ness, many of these
studi es provi de equivocal results because of design,
sanpl e size, and other factors. The issue is further
conplicated by inherent difficulties in the use of
appropriate controls, such as placebos and sham
acupuncture groups. However, prom sing results have

energed, for exanple, show ng efficacy of acupuncture
in adult postoperative and chenot herapy nausea and
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vomting and in postoperative dental pain. There are
ot her situations such as addiction, stroke
rehabilitation, headache, nenstrual cranps, tennis

el bow, fibronyal gia, nyofascial pain, osteoarthritis,

| ow back pain, carpal tunnel syndrome, and asthma, in
whi ch acupuncture may be useful as an adjunct treatnent
or an acceptable alternative or be included in a
conprehensi ve nmanagenment program Further research is
likely to uncover additional areas where acupuncture
interventions will be useful.

The study also listed a nunber of issues that need
to be addressed in order to incorporate acupuncture into the
health care systemincluding the training and credentialing
of practitioners; the adoption of safety standards to
saf eguard agai nst risks; the education of patients; and the
removal of financial barriers to paynent for the service.
Wth regard to this last issue the report stated:

There is evidence that sone patients have limted
access to acupuncture services because of inability to

pay. |nsurance conpani es can decrease or renove
financial barriers to access depending on their
wi |l lingness to provide coverage for appropriate

acupuncture services. An increasing nunber of

i nsurance conpani es are either considering this

possibility or now provide coverage for acupuncture

services. \Were there are State health insurance

pl ans, and for popul ati ons served by Medicare or

Medi cai d, expansion of coverage to include appropriate

acupuncture services would al so hel p renove financi al

barriers to access.

5. The petitioner relies on the above report to argue
t hat acupuncture has been proven effective in the relief of
pain in the el bows, wists (carpal tunnel syndrone) and jaw
and, as such should now be covered through the Medicaid
regul ations. He further argues that the report is a plea to
public insurance prograns to cover these services. The

Depart ment acknow edges that the above report is the one
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contenpl ated by the regul ations but dism sses the report as
anbi guous and non-conclusive. It has declined in the
context of this hearing to nake any changes to the Medicaid
regul ati on based on this report.

6. Fol l owi ng this exchange, the petitioner provided a
witten | egal argunment. |In response to that argunent the
Depart ment provided further information show ng as foll ows:

a. The agreenent signed by the Departnment with the
Department of Health and Human Servi ces which granted the
Department a wai ver under the Medicaid programto operate
its own state VHAP program specifically states that
"acupuncture, acupressure or nassage therapy” will "not be
provi ded t hrough the pre-paid health plans.” See "The
Vernmont Health Access Plan: A Statew de Medicaid
Denonstrati on Waiver Initiative", February 23, 1995, Section
Three (General Exclusions), p. 27-28.

b. The contract signed with the managed care
provider, Blue First, sates that "[i]n addition to the
specific exclusions listed el sewhere in this docunent,
benefits will not be provided through the pre-paid health
plans for the following. . .(9) Acupuncture, acupressure or
massage therapy.” See "Vernont Health Access Plan: Health
Plan Contract 1998", Decenber 8, 1997, Section Four (Ceneral

Excl usions), Attachment G page 27

ORDER
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The decision of the Departnent is affirned.

REASONS

The VHAP regul ati ons adopted on Septenber 7, 1996,
refer to different standards for persons receiving VHAP who
had not yet been assigned to a nanaged health care plan and
t hose who had. The forner group was termed "VHAP-Li mted"
(fee-for-service) recipients and their coverage was spelled
out in the procedures manual. Those procedures contained a
category called "Ceneral Exclusions” which explicitly
excl uded paynent for "acupuncture, acupressure or nassage
therapy.” P-4003(C)(9). Persons enrolled in a managed
health care plan were eligible for "an expanded scope of
servi ces" which included, in pertinent part, as foll ows:

The foll ow ng services, as defined in the Medicaid

State Plan and by Medicaid regulation, are subject to

negoti ated contract provisions and nust be accessed

through the recipient's primary care provider (Medicaid
regul atory citations are indicated where applicable):

- physician services (MO00-618)

WA M 4003.1
The Medi caid regul ati on referenced above at M13.1
specifically describes coverage for acupuncture services:

Acupunct ure

Al t hough acupuncture has been established for thousands
of years in other parts of the world, it is a new

technique in this country. Three units of the National
Institutes of Health have been designated to assess the
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use of acupuncture for anesthesia and relief of chronic

pain. Until that assessment has been conpleted and its

ef fi cacy has been established, no paynment will be nmade
for acupuncture.

In October of 1998, the above regul ati on was anended to
require those in the managed care VHAP programto obtain
referrals fromtheir primary care provider for "physician's
services." WA M 4003.1(A). Under the new regul ati ons,
each managed health care plan is now required to provide its
menbers with a handbook showi ng what services are provided
under its contract. WA M 4003.2. Under the Departnent's
current contract with Blue First (the petitioner's managed
care provider) acupuncture services are specifically
excl uded.

In summary, the VHAP regul ati ons specifically exclude
coverage of acupuncture for all VHAP recipients who are not
in managed care and for all VHAP recipients in the nanaged
care program begi nning Cctober 19, 1998. For those in
managed care between Septenber 7, 1996 and Cctober 19, 1998,
acupuncture coverage is defined by the Medicaid acupuncture
regul ati on which al so declines to cover that service subject
to the conpletion of the NIH report. The petitioner, who is
in the managed care program does not argue that the
Departnment's outright exclusion of acupuncture paynents

under the VHAP programis illegal or in conflict with sone

ot her regul ation (although he certainly believes that it is
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an unfair and ill-advised policy decision).! He does argue,
however, that when he applied, which was prior to October
19, 1998, he should have been found eligible for acupuncture
treatments under the Medicaid regul ati on because the 1997
NIl H study had been positive on the benefits of acupuncture
and the regul ati ons should have allowed themat that tinme.
The petitioner's frustration in this matter is nore
t han understandable. To begin with, he has had a difficult
time in learning of his rights fromthe Departnent's managed
care contractor. He has then junped through all of the
hoops put in his path regardi ng docunentation of his nedical
need and documentation of the NIH findings with very little
response fromthe Departnment. The NIH s conplex and often
positive findings in its "Consensus Report” were facilely
and summarily dismssed in the Departnent's comuni cations
with the petitioner. The petitioner's repeated requests for
answers regardi ng the exi stence of ongoing policy discussion
at DSWas to the inclusion of such services at sone tinme in
the future have received no reply. Throughout these
proceedi ngs, the |l evel of responsiveness to the petitioner
for whomthis is obviously a matter of great concern, has
been, to put it bluntly, not what one would hope for in a

publ i c agency.

! The Medicaid wai ver agreenent between Departnent of
Social Welfare and the federal Health and Human Services
described in the above, appears to specifically require
exclusion of this service as a condition for operation of the
VHAP pr ogr am
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That bei ng said, however, it nmust be made cl ear that
the fair hearing Board has no power to intervene in
guestions of policy fornulation, which is essentially what
this case cones down to. The Medicaid regulation at M513
relied on by the petitioner in support of his request says
t hat acupuncture will not be covered. There is a suggestion
in that statement that the matter woul d be reviewed again
after the NIH report, but the regul ation nakes no prom se
that even a positive report would result in coverage of
t hese services. It cannot be concluded that the regulation
at issue ever provided for coverage of acupuncture services.

The Septenber 1996 regul ati on governi ng VHAP nanaged
care also contains a provision that all services defined in
the Medicaid regul ations are further "subject to negotiated
contract provisions."”™ See supra. The contract provisions
which were in effect during 1997 and 1998 with Bl ue First
specifically excluded acupuncture treatnments. Thus, even if
t he Medi caid regul ati on had provided for acupuncture
treatments, that regul ation woul d have been over-ridden by
t he actual services contained in the Blue First contract.

Finally, a determ nation of whether the services were
covered prior to the new regul ati ons of QOctober 1998, is
nost |ikely a noot one since the petitioner's primary
concern here is the future paynment of acupuncture services
which he utilized for pain relief, not the repaynent of

those few services he was able to pay for hinmself during
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that prior period. The coverage of these services is now
conpletely defined in the contract with the managed care
provi ders which contract unequivocally elimnates coverage
of acupuncture under the VHAP program and makes no further
reference to Medicaid or its regulations at all. Therefore,
even nmaking a formal request that the Departnment to review
its Medicaid regulation forbidding acupuncture is of no
| egal use to the petitioner at this point since he is not a
Medi cai d reci pient.

As the Departnent's decision denying VHAP acupuncture
coverage to the petitioner is in accordance with its

regul ations, the Board is bound to uphold the Departnent's
decision. 3 V.S. A > 3091(d). Fair Hearing Rule 17.
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